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Although medical school and residency 
applicants may readily find resources to 
provide advice, little exists for psychia-
try residents who apply for subspecialty 
fellowships. Applying for a forensic psy-
chiatry fellowship is no exception (1, 2). 
The purpose of the present article is to 
introduce residents to the field of fo-
rensic psychiatry and to the process of 
applying for and successfully completing 
a forensic psychiatry fellowship. Based 
on my personal experience with recently 
interviewing at many forensic psychiatry 
training programs across the country, this 
article may also serve as a starting point 
to guide residents through the applica-
tion process.

A common question asked by friends and 
family is, “What is forensic psychiatry?” 
Some relate the profession to roles de-
picted in television shows, such as C.S.I., 
Law & Order, and Criminal Minds. The 
similarities, however, are lacking. The 
American Academy of Psychiatry and the 
Law (AAPL) defines forensic psychiatry 
as a medical subspecialty that includes re-
search and clinical practice in the many 
areas in which psychiatry is applied to 
legal issues (3). In other words, forensic 
psychiatrists work at the interface be-
tween psychiatry and the law. Since 2001, 
the completion of a year of training in a 
program accredited by the Accreditation 
Council for Graduate Medical Education 
has been required for candidates wishing 
to take the American Board of Psychiatry 
and Neurology forensic psychiatry sub-
specialty examination.

Issues encountered in forensic psychiatry 
include the following: competency, crim-
inal responsibility, disability, malpractice, 
fitness for duty, psychic injury, and risk 
assessment. Forensic examinations deal 
with a broad array of patient demograph-
ics and clinical conditions. Evaluations in 
criminal courts (e.g., competence to stand 
trial, criminal responsibility) may deal 
with psychosis, substance use, antisocial 
personality disorder, and mood disorders. 
Other evaluations are more focused (e.g., 
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posttraumatic stress disorder in psychic 
injury evaluations or parental fit in child 
custody evaluations). By its very defini-
tion, malingering is a diagnosis that is 
considered in most forensic evaluations 
because of the potential to feign symp-
toms for secondary gain.

The breadth of issues addressed by foren-
sic psychiatrists lends itself to a multitude 
of job opportunities. Opportunities exist 
in private, public, and academic settings. 
Referrals for forensic evaluations may 
come from lawyers, courts, insurance 
companies, employers, and general psy-
chiatrists or hospitals. Defendants who 
are adjudicated not competent to stand 
trial and not criminally responsible often 
need inpatient psychiatric treatment, 
another setting in which forensic psychi-
atrists may work. Similarly, correctional 
settings (i.e., jails and prisons) attract fo-
rensic psychiatrists to provide treatment 
to inmates. Additionally, most forensic 
psychiatrists maintain some clinical ex-
perience. This is advisable in order to 
remain current with the standard of care 
and to reduce the appearance of bias.

The experiences during a fellowship in 
forensic psychiatry may be quite different 
than those encountered during residency 
in general psychiatry. Fellows learn to 
adapt to the role of performing evalua-
tions of “defendants” or “clients” instead 
of providing treatment for “patients.” Be-
cause the fellowship is usually only 1 year 
in length, a significant amount of reading 
is expected to ensure that fellows master 
the requisite legal knowledge. Exhaus-
tive evaluations are typically followed 
by lengthy written reports; comfort with 
writing certainly eases the work. Fellows 
will also attend didactics and seminars. 
They may participate in mock trials and 
attend law school classes. Many fellow-
ship programs offer funding to attend the 
annual AAPL conference. Programs may 
also provide opportunities for fellows to 
testify, teach, and conduct research.

Forensic psychiatry fellowships are often 

perceived as selective, which is likely a 
result of the number of available train-
ing positions. Almost all programs are 1 
year in duration. There are currently 44 
accredited programs in the United States. 
Most fellowships have two to four posi-
tions (although one program offers one 
position, and one program offers five). 
Because of a developing niche, some pro-
grams reserve a fellowship position for an 
applicant who has previously completed 
a fellowship in child and adolescent 
psychiatry.

When considering applying for forensic 
psychiatry, start early! Visit the AAPL 
website (http://www.aapl.org) for re-
sources and a directory of fellowship 
programs. Also, consider becoming a 
member of AAPL, especially to receive a 
subscription to The Journal of the Ameri-
can Academy of Psychiatry and the Law. To 
apply for fellowships, contact individual 
programs directly. Forensic psychiatry 
fellowship programs do not participate 
in the match. There is significant vari-
ability in the rate at which programs fill 
their complement of positions, which is 
why it is best to submit all required docu-
mentation early. Applications should be 
submitted in the summer preceding the 
anticipated matriculation year. For in-
stance, applications for the 2011–2012 
academic year should be submitted in the 
summer of 2010. Application materials 
commonly required include a letter from 
one’s residency program director, letters 
of recommendation, a medical school 
transcript, and a current curriculum vitae. 
Additionally, some fellowships require 
the submission of writing samples. Ex-
amples may include a personal statement, 
forensic evaluations, discharge summa-
ries, or published articles.

Interviews are commonly scheduled from 
July through October and may last 1 or 
2 days. Applicants will interview with 
faculty, meet the current fellows, attend 
didactics, and may be taken to lunch or 
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dinner. Common interview questions 
that may be anticipated include the fol-
lowing: Why forensics? What forensic 
experiences have you had? Why our pro-
gram? Where do you see yourself in 5 
years? What do you think about this case? 
What questions do you have for me? At 
the end of the interview day, it is also 
common for applicants to have an exit in-
terview with the fellowship director. This 
may be a slightly awkward encounter as 
the applicant and fellowship director try 
to assess each other’s interest without the 
director committing to offering a posi-
tion or the applicant accepting an offer.

Although the field is relatively small, 
there exist many fundamental differences 
among forensic fellowship programs. 
Similar to residency programs, fellow-
ships vary regarding their emphasis on 
training and education, variability of 
work, and amount of service require-
ments. Some fellowships have contractual 
obligations to place their trainees at 
certain sites (e.g., providing psychiat-
ric treatment in a prison). Applicants 

should get a sense of what their workload 
will be like and whether fellows receive 
training in both criminal and civil cases. 
Lastly, applicants should consider their 
own interests and ascertain whether the 
program will meet their needs (e.g., expe-
rience with testifying, auditing law school 
classes, conducting research, teaching 
residents or students).

After an interview, applicants may decide 
to either inform the program of their in-
terest or accept an offer, if one is made, 
before all of their scheduled interviews 
are complete. Fellowship programs have 
been directed by AAPL not to demand 
that forensic psychiatry applicants accept 
an offer of a position before October 31 
of the year preceding the fellowship start 
date (2). This date is typically near the 
AAPL Annual Meeting, an opportunity 
to informally “scramble” into open posi-
tions should an applicant be without an 
offer.

In conclusion, if you are considering 
applying for a forensic psychiatry fellow-
ship, start the process early. Gauge your 
own interest, learn about the profession, 
research fellowship programs, and attend 

the AAPL Annual Meeting. Gather the 
application materials and prepare your 
writing samples. Put on your best suit, 
smile, ask questions, and have fun. A 
fellowship in forensic psychiatry is a fast-
paced year that requires much energy and 
enthusiasm. The professional opportuni-
ties upon completion are worth all the 
effort.

Dr. Cooke is a Forensic Psychiatry Fellow at 
Yale University School of Medicine and the 
Editor for this issue.
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Throughout training, psychiatry residents 
are exposed to an abundance of rules, 
regulations, and guidelines regarding the 
management of psychiatric patients. We 
often find ourselves discharging a patient 
who no longer meets the criteria for invol-
untary commitment, despite knowing that 
the patient would benefit from further in-
patient care. Perhaps we have had to call 
an identified victim to warn the victim of 
the patient’s plan to assault him or her.

Much of our daily clinical practice 
originates not from hospital policy or 
American Medical Association regula-
tions, but from U.S. law. In fact, many 
of the policies we adhere to today, with 
regard to managing mentally ill patients, 
date back hundreds of years to English 
Common Law and fundamentals of the 
U.S. Constitution and Bill of Rights. Fur-
thermore, specific legal cases, once tried, 
become case law (a type of common law), 
and the precedents set in these cases pro-
vide a standard of care.

Case law has provided the source for 
many laws and regulations we follow 
today in our clinical practice. Thousands 
of cases heard at both district and fed-
eral courts have shaped the practice of 
psychiatry over the years. In the field of 
forensic psychiatry, we focus on the most 
pertinent cases, known as landmark cases 
(1). Approximately 100 landmark cases 
are maintained and regularly updated for 
academic review.

Case law incorporates previous cases that 
have set clinical standards for patients’ 
right to die, informed consent, and civil 
commitment. One interesting topic re-
lated to case law is a patients’ right to 
treatment. Legal documents dating as far 
back as the 1700s in England indicated, 
for the first time, recognition that mentally 
ill individuals required treatment (2).

Historically, mentally ill patients were 
institutionalized for life, with limited 
consideration of individual freedoms or 
civil liberties. In the United States in the 

How Landmark Psychiatric Legal 
Cases Shape Our Clinical Practice

Todd Broder, M.D.
Felipe Suplicy, M.D.

University of Florida, Gainesville, Fla.

1960s, physicians and attorneys began to 
focus on the constitutionally protected 
right to treatment of involuntarily com-
mitted individuals. Review of the right to 
due process, protected by the Fourteenth 
Amendment of the U.S. Constitution, 
was interpreted to include a mentally ill 
person who has not committed a crime 
and that the person should not be hos-
pitalized indefinitely without treatment.

In 1966, a landmark case, Rouse v. Cam-
eron (3), highlighted these issues. Charles 
Rouse was involuntarily committed to 
a state hospital after being found not 
guilty by reason of insanity for carrying a 
weapon. He petitioned for a habeas cor-
pus, arguing that he had been committed 
for 3 years without treatment. Interest-
ingly, his legal charge was a misdemeanor, 
which would have only earned him a 
maximum of 1 year in prison. The case 
was raised to the Washington, DC Cir-
cuit Court of Appeals, which proposed 
that the goal of involuntary hospitaliza-
tion was treatment, not punishment, and 
hospitals needed to make an honest effort 
to provide such treatment. Two important 
additional outcomes came from this case. 
The court required hospitals to provide 
individualized treatment plans, which de-
picted specific treatment strategies to the 
individual patient. Also, failure to provide 
adequate treatment could not be justified 
by the lack of staff or facilities.

In 1970, a class-action suit was filed rep-
resenting patients who were involuntarily 
admitted to Bryce Hospital in Tusca-
loosa, Alabama (4). The U.S. District 
Court held that the patients (including a 
15-year-old teenager, Ricky Wyatt, who 
was labeled a juvenile delinquent) had a 
constitutional right to treatment, which 
would give them a reasonable chance to 
improve. Since conditions at Bryce Hos-
pital were deplorable, the court outlined 
a minimum constitutional standard for 
providing care to involuntarily committed 
mentally ill patients. Within this outline, 
the court required minimum standards, 

known as the Wyatt standards, which 
included humane psychological and 
physical environments. From this case 
came the list of patients’ rights, which we 
are familiar with today, including con-
cepts of the right to privacy and dignity, 
the right to least restrictive conditions, 
the right to visitation and telephone calls, 
and the right to be free of unnecessary 
and excessive medications.

A 1975 U.S. Supreme Court Case, 
O’Connor v. Donaldson (5), further high-
lighted a patient’s constitutional rights. 
This case was an appeal of a previous 
case in Florida regarding civil commit-
ment with minimal treatment. The U.S. 
Supreme Court determined that it was 
unconstitutional to maintain involuntary 
commitment if a patient was not danger-
ous and could live elsewhere safely. The 
Court ruled that states could not confine 
an individual without treatment if the in-
dividual is nondangerous and can survive 
safely alone or with the help of willing 
and reliable family or friends.

These selected cases provide specific ex-
amples of how important elements of our 
daily clinical practice have been estab-
lished—from English Common Law to 
the U.S. Constitution—and shaped over 
time by specific case law.

Drs. Broder and Suplicy are Forensic Psy-
chiatry Fellows at the University of Florida 
Division of Forensic Psychiatry.
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Many clinicians feel overwhelmed when 
presented with a patient who sets fires. 
The fire setting behavior may be noted 
upon admission to a hospital, during 
outpatient treatment, or during a foren-
sic evaluation. Two common questions 
regarding fire setting are: 1) “What is 
the risk that the patient will light more 
fires?”; and 2) “What treatment is avail-
able to mitigate the risk?” The purpose 
of the present article is to introduce the 
reader to the recent and relevant scientific 
data to gain a better understanding of fire 
setting behaviors.

Some brief statistics from the U.S. Fire 
Association highlight the effects of in-
tentionally set fires in the United States 
(1). In 2008, there was an estimated 1.5 
million fires. There were 3,320 reported 
civilian deaths and 16,705 reported civil-
ian injuries that occurred as the result of 
fire. Direct property loss due to fires was 
estimated at $15.5 billion.

One must be careful when distinguish-
ing the terms arson, pyromania, and fire 
setting. Arson is a legal term referring to 
the malicious setting of a fire to cause 
damage. Pyromania refers to the delib-
erate setting of fire as a means to reduce 
emotional tension or to create a sense of 
release. Clinicians should be aware that 
not all arsonists are pyromaniacs. Fire 
setting is a broad term used to denote a 
specific behavior and may fall under the 
category of arson or pyromania.

There have been many attempts to clas-
sify fire setting, which is best summarized 
and critiqued by Doley (2) and Sakheim 
(3). One conceptualization includes 
classifying fire setting as accidental or un-
intentional, a result of delusional ideation, 
erotically motivated, revenge motivated, 
or conducted by children. Other clas-
sification systems have categorized fire 
setters as those who are provoked by the 
following triggers: excitement, an attempt 
to benefit from an insurance claim, van-
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dalism, an attempt to cover up a crime, 
an institutionalized motive, a cry for help, 
the desire to be a would-be hero, attention 
seeking, a professional motive, a mixed 
motive, an acquisitive motive (arson for 
profit), vindictiveness, an instrumental 
motive, a cathartic motive, or no obvious 
motive. Yet another system of classifica-
tion categorizes fire setters as organized 
(using elaborate incendiary devices and 
leaving little physical evidence) versus 
disorganized (using materials found at 
the scene and common ignition devices 
and often leaving physical evidence). The 
importance of an individual’s history is 
noted by the categories of serial (involved 
in three or more separate fire setting 
episodes with an emotional cooling-off 
period between fires), spree (no cooling-
off period), and mass arson. A criminal 
history may be relevant, given that one 
system classifies arsonists as pure (only 
arson in the criminal history) or nonpure 
(other types of offenses in the criminal 
history). These classification systems pro-
vide a reminder of the heterogeneity and 
complexity of the behavior.

There is a strong association in clinical 
samples between antisocial or aggressive 
behavior, a diagnosis of conduct disorder, 
and fire setting (4). Arsonists are 12 times 
more likely to have antisocial personal-
ity disorder than people who do not set 
fires (5). They tend to engage not only in 
fire setting but also in a wide variety of 
other antisocial behaviors, such as assault, 
robbery, rape, weapon use, and cruelty to 
animals. The absence of antisocial per-
sonality disorder or antisocial behaviors is 
clearly a protective factor for future risk.

Pyromania is associated with high rates 
of psychiatric comorbidity. This may in-
clude mood disorders (especially major 
depressive disorder), anxiety disorders, 
substance use disorders, and impulse-
control disorders. Fire setting may 
represent as a behavioral manifestation 

of schizophrenia, bipolar disorder, sub-
stance abuse, personality disorders, or 
mental retardation (4). Patients will need 
follow-up assessment with an outpatient 
psychiatrist to monitor and treat these 
other mental disorders (if present).

There are high rates of recidivism in 
persons with pyromania. Fire setting re-
cidivism rates vary widely in the literature, 
from 4% to 60% (6). Juvenile recidivism 
rates are as high as 72% (7). Although 
arson recidivists have rarely been thor-
oughly characterized, fire setting in 
pyromania is often episodic and may wax 
and wane in frequency. The prognosis for 
adults is typically guarded because they 
frequently deny their actions, refuse to 
take responsibility, are dependent on al-
cohol, or lack insight (6). It is also known 
that psychosocial stressors within the 
family, school, peer group, or community 
may precipitate setting fires. Outpatient 
therapy will need to examine these stress-
ors to help patients understand what may 
trigger their behavior.

There are few clinical studies docu-
menting well-established treatments for 
pyromania. Medications that have re-
sulted in partial or complete remission 
among some subjects in a few scientific 
studies have included topiramate, es-
citalopram, sertraline, fluoxetine, and 
lithium (8). Additionally, if one takes 
into account the addictive properties of 
fire setting, it would be feasible to con-
sider a medication such as naltrexone. 
For nonpharmacological treatment, an 
appropriate approach is to use a number 
of modalities. Fire setters have been de-
scribed as passive and socially withdrawn 
(i.e., more likely to be alone and engage 
in fewer social activities) (9). Patients will 
need treatment that will engage and con-
front them.

Other ideas for treatment that have been 

continued on page 6
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suggested include fire safety education by 
fire fighters, cognitive behavioral tech-
niques, supervision to prevent repeated 
episodes of fire setting, and a family-cen-
tered group intervention program (since 
family difficulties are common among 
people with pyromania) (10). Outpa-
tient treatment may also develop problem 
solving skills. Exposure to burn units and 
disastrous fire scenes may be therapeutic 
and enable the fire setter to talk openly 
about physical and emotional reactions. 
The latter intervention should be care-
fully considered. On one hand, it may 
facilitate the goal of allowing a patient to 
express his or her emotions; on the other 
hand, it may promote further fascination 
with fire setting.

There are a limited number of multi-
disciplinary programs described in the 
literature that have demonstrated suc-
cess in treating pyromania (4, 11, 12). 
One example is the  Trauma Burn Out-
reach Prevention Program, involving the 
University of Michigan Trauma Burn 
Center, which collaborated with local law 
enforcement, fire departments, and the 
juvenile court system (12). It was devel-
oped to target juveniles and their families 
after an incident of fire setting or arson. 
Participants received instruction from 
nurse educators, trauma surgeons, social 
workers, and counselors. Opportunities 
were available in the hospital and with 
burn victims. In one study that examined 
this program, there was essentially no re-
cidivism (0.8%) among the participants 
who received intervention (12). Outpa-
tient providers may consider using this 
program as a model on which to base 
treatment.

Another important risk factor for a pa-
tient to commit further acts of fire setting 
is his or her urge to continue to set fires 
despite knowledge of adverse conse-
quences. It is particularly concerning if 
a patient continues to set fires despite 
being on probation, facing current legal 
charges, or being in psychiatric treatment. 
It is hoped that this scrutiny would deter 

a patient from setting fires.

To conduct a risk assessment, one must 
also address the protective risk factors 
for future fire setting. As noted previ-
ously, the absence of certain risk factors 
may be protective. Additionally, protec-
tive factors may include family or social 
support, engagement in outpatient treat-
ment, and insight. For some, feelings of 
shame, embarrassment, or guilt may deter 
a patient from discussing their behaviors 
in treatment.

Outpatient treatment providers should 
adapt strategies used to treat other chal-
lenging behavior-related disorders (e.g., 
eating disorders), namely, to treat co-
morbid psychiatric symptoms. It should 
be emphasized to patients, however, that 
the behavior of fire setting is not a symp-
tom of the comorbid illness. There may 
indeed exist similar difficulties of impulse 
dyscontrol or affective instability, but the 
patient should not be misled to attribute 
his or her behavior to another disorder.

In conclusion, when attempting to as-
sess the risk of fire setting recidivism, a 
psychiatrist must be prepared to conduct 
a comprehensive evaluation. Thorough 
diagnostic investigation, collateral in-
terviews, and record review will begin 
to illuminate this complex behavior. 
Psychological testing may assist in under-
standing the patient. Be cognizant of any 
Tarasoff statutes that may exist in your 
state, mandating your obligation to report 
certain threats. Lastly, as with any risk 
assessment, be careful to avoid making 
conclusory or definitive predictions on 
whether the fire setter will strike again.

Dr. Cooke is a Forensic Psychiatry Fellow at 
Yale University School of Medicine and the 
Editor for this issue.
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During the last century, child custody 
evaluations have gone through several 
basic paradigm shifts. These include the 
“tender years” doctrine, the “best interest 
of the child” standard, and a more recent 
trend toward joint custody. Research sug-
gesting that family conflict is a predictor 
of poor outcomes may result in a new shift 
toward a “minimal conflict standard.”

Courts have to settle various issues re-
garding the custody of children after a 
divorce. Where will the child live? Will 
the noncustodial parent have visitation 
rights? Will there be child support? What 
rights will grandparents have? Should the 
child’s opinions on these matters have 
legal weight?

Tender Years
During the first half of the 20th century, 
custody disputes were generally resolved 
according to the tender years standard, 
which presumed that the mother should 
retain custody of the children after a di-
vorce. Literature supported the idea that 
a mother’s nurturing was more important 
for a child than a father’s nurturing (1).

The practice of awarding custody to 
mothers was also reinforced by the 
common situation of holding fathers 
financially liable for child support. Ironi-
cally, as women’s rights advanced, this 
particular advantage on their behalf was 
lost (2). Eventually, the standard of favor-
ing the mother in custody disputes was 
challenged as being a violation of equal 
protection rights under the Fourteenth 
Amendment in the legal cases of Watts 
v. Watts (1973) (3) and Devine v. Devine 
(1981) (4).

Best Interest of the Child
A new standard was exemplified by the 
legal case of Painter v. Bannister (1966) 
(5). In this case, a child’s grandparents 
were awarded custody instead of the fa-

Joint Child Custody: 
Conflicts of Interest and an Interest in Conflict

Jason Yanofski, M.D.
Yale University School of Medicine, New Haven, Conn.

ther because it was thought to be in the 
“best interests of the child.” According to 
this standard, neither parent is presumed 
to automatically retain his or her custody 
rights. However, because many people 
continued to believe that living with the 
mother was in the best interest of the 
child, this standard did not make much 
of an effective difference in outcomes (1).

Joint Custody Standard
Certain interest groups have recently 
challenged the best interest of the child 
standard (6). New research has found that 
children raised by both parents generally 
fare better than children raised by only 
one parent. More specifically, children 
in joint custody arrangements, compared 
with those in single custody arrange-
ments, tend to have a higher sense of 
psychological well-being (7), a decreased 
risk for psychiatric disorders and suicide 
(8), and a decreased likelihood of drug 
and alcohol use (9, 10).

The American Psychological Association 
has taken the stance that joint custody is 
generally in the best interest of the child 
(11). Many states have since mandated by 
statute the presumption that both parents 
have presumed rights to retain custody. 
This trend toward joint custody has been 
considered a relative victory for fathers.

Current Controversy
Critics of the joint custody standard 
have argued that a potential problem 
with research supporting the standard is 
that children may have falsely appeared 
to have done better under joint custody 
arrangements because children whose 
parents were agreeable to joint custody 
were from families that were probably 
more stable to begin with. In reality, forc-
ing parents who are hostile toward each 
other to share custody may increase con-
flict even further (9).

Contemporary research supports the idea 
that the stability of the home environ-
ment may be a critical factor in a child’s 
development (12). Children fare worse 
when there are multiple changes in their 
arrangements, which is more likely to be 
the case if the court imposes a joint cus-
tody arrangement on two feuding parents 
(13). While having access to two parents 
is better than having access to only one, 
the negative consequences of having dis-
ruptions in parenting are worse than the 
consequences of having one parent miss-
ing entirely (14).

If research continues to highlight family 
conflict as a predictor of poor outcomes, 
the future of child custody disputes may 
be a shift toward a minimal conflict stan-
dard. By creating an incentive for parents 
to be cooperative and civil toward each 
other, the courts would not just be basing 
decisions on the best interest of the child 
but would actually be promoting those 
interests. 

Whether or not a minimal conflict stan-
dard could be practical is something that 
only time will tell. The only thing we can 
predict with confidence is that whatever 
the next standard is, it will have parties 
of supporters and parties of opponents. 
Each group will seek out and rely upon 
research that supports its view and will 
criticize the validity of research that op-
poses its view.

Dr. Yanofski is a Forensic Psychiatry Fellow 
at Yale University School of Medicine. Dr. 
Yanofski previously completed a Child and 
Adolescent Psychiatry Fellowship at Uni-
versity of Texas, Southwestern.
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The right to be both physically and men-
tally present when defending one’s self 
in criminal court is an old precedent. In 
the landmark case Dusky v. United States 
(1960) (1), the Supreme Court ruled that 
adult defendants had the right to be com-
petent when being tried for legal charges. 
In this case, competency was defined as 
having the “present ability to rationally 
consult with an attorney” and to “factu-
ally understand the proceedings” (1). A 
competency to stand trial evaluation may 
also determine whether a defendant has 
the capacity to appreciate the adversarial 
nature of the legal process, understand the 
possible penalties, testify relevantly, and 
behave appropriately in the courtroom.

While adult legal proceedings do not au-
tomatically apply to the juvenile court, a 
1967 juvenile case, In re Gault (2), found 
that various due process rights given to 
adults, by way of the Fourteenth Amend-
ment, were also required in juvenile court. 
This ruling was made in the setting of a 
trend toward more adversarial, adult-like 
proceedings for juveniles. Several specific 
procedural rights were stated, but whether 
juveniles had a strict right to be compe-
tent was left open to interpretation.

A Spectrum of Juvenile Com-
petence Recognition
Most states today generally recognize the 
right of juveniles to be competent to stand 
trial, but the question remains of what 
competency means in this population. 
One important issue that is rarely ad-
dressed by statute is the fact that a child’s 
capacity for legal competency develops 
over time, and therefore children’s lack 
of competency may sometimes be better 
explained by developmental immaturity 
than by mental illness or deficiency (3).

On one end of the spectrum is the state 
of Oklahoma, which is unique in outright 
rejecting a juvenile’s right to competency. 
The reasoning is that juvenile pro-

Recognizing Immaturity as a Cause 
of Juvenile Incompetency to Stand Trial

Jason Yanofski, M.D.
Yale University School of Medicine, New Haven, Conn.

ceedings are rehabilitative rather than 
punitive, and thus the court should be 
able to provide the appropriate placement 
for juveniles in all situations (4).

Illinois and Georgia laws recognize juve-
nile competency but do not define it (5, 
6). Indiana recognizes juvenile compe-
tency and has held that the adult statute 
specifically does not apply in juvenile 
court, but there is no juvenile competency 
statute (7). Arizona and Connecticut, on 
the other hand, have held that their adult 
competency statutes do apply to juve-
niles (8, 9). Louisiana and Ohio similarly 
apply their adult statutes to juveniles, but 
they make the qualification that the adult 
statute should be adapted as necessary to 
make it more relevant and appropriate to 
juveniles (10, 11). It is a positive first step 
for a statute to suggest that adult criteria 
should be adapted before being applied to 
juveniles, but specific guidance is needed.

Juvenile Competency Stat-
utes and Immaturity
When determining that a juvenile is 
incompetent, it is important to assess 
whether he or she has primary legal in-
competence (i.e., never been competent) 
or secondary legal incompetence (i.e., 
previously been competent, such as prior 
to development of a mental illness, etc.). 
The brains of juveniles are not completely 
developed, particularly the areas involved 
in higher level thinking, such as the pre-
frontal cortex (12). Not surprisingly, an 
adolescent’s level of legal competency 
correlates with his or her age (13). One 
study showed that 9- to 12-year-olds had 
a 20% rate of being restored to compe-
tency, and 14- to 16-year-olds had a 50% 
restoration rate (14).

States vary in their specific statute-man-
dated methods used to assess juvenile 
competency. For example, Wisconsin re-
quires that the evaluator describe his or 
her methods of assessment but does not 

mandate what the methods should in-
clude (15). On the other hand, Virginia, 
Florida, and Arkansas statutes define spe-
cific mental capacities to be assessed (16, 
17). Arkansas goes as far as to include as-
sessing a juvenile’s ability to extend his or 
her thinking into the future and to con-
sider the impact on others (18).

While mandating the methods of 
competency assessments allows for ex-
aminations that are more standardized, 
it may be more salient to understand the 
factors on which different states base ju-
venile incompetency (such as whether or 
not age or developmental immaturity is 
acknowledged). For example, the states 
of Texas and Arizona require juvenile in-
competency to be based on mental illness 
or mental retardation only (8, 19). On the 
other hand, Florida’s progressive statute 
acknowledges developmental immaturity 
as a basis for juvenile incompetency, but it 
does not define incompetency or qualify 
it by an age range (17). Arkansas also rec-
ognizes developmental immaturity and 
addresses specific circumstances in which 
the juvenile is to be automatically consid-
ered incompetent, such as being less than 
12-years-old with a murder charge (18).

Immaturity and Restoration
Recognizing developmental immaturity 
as a basis of incompetency is important 
in order to avoid the false positives that 
would result from prosecuting all children 
who did not have a mental health diag-
nosis, regardless of their actual mental 
capacities to understand the proceedings 
and work with their attorney. One hurdle 
in recognizing developmental immatu-
rity may be the new question that this 
category of incompetent juveniles would 
create: Should juveniles who are incom-
petent due to developmental immaturity 
be treated differently, and if so, in what 
way?

continued on page 10
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Florida statute has distinct pathways for 
juveniles with primary versus secondary 
legal incompetence. By the state’s statute, 
while juveniles deemed incompetent due 
to mental illness or mental retardation 
receive restoration services, those incom-
petent due to age or immaturity do not 
(17).

Virginia has a large program focused on 
the restoration of juvenile incompetency, 
and the state provides multidisciplinary 
assessments of juveniles’ needs and indi-
vidualized treatment programs. The state 
statute does not specifically recognize im-
maturity as a cause of incompetence that 
should be treated differently. However, it 
found that juveniles in the individualized 
programs who were categorized as being 
incompetent due to reasons other than 
mental illness or mental retardation had 
the highest rate of being restored to com-
petency (91%) (20).

Conclusions
Assessing the competency of juveniles 
to stand trial is made difficult by the fact 
that a juvenile’s incompetency may be 
appropriate for his or her developmen-
tal level. If this is the case, should and 
can they be restored to competency? If 
the word “restoration” suggests return-
ing something to its previous state, is this 
term relevant when describing those who 
have not yet ever reached the capacity for 
competency? Does creating a structured 
setting for a child to develop appropri-
ately serve as restoration?

If you perform juvenile forensic evalua-
tions, learn your local law. Does your state 
specifically recognize a juvenile’s right to 

be competent? If so, does it apply the adult 
statute to them? Is there a juvenile stat-
ute? If so, does it recognize juveniles who 
are incompetent due to immaturity, and 
are they sent for restoration or are they 
exempt? While each state has different 
laws on this matter, most have significant 
gray areas. During testimony, take advan-
tage of the opportunity to explain to the 
court whether the juvenile defendant’s 
developmental level played a role in your 
finding of his or her incompetency.

While juvenile courts have become 
increasingly adversarial, a judge may 
struggle to simply make a decision that 
reflects a reasonably sensible solution. 
Despite the narrow scope of the original 
question, you may find a judge looking 
for your opinion about what is appropri-
ate for a particularly complex child. You 
may or may not feel comfortable advis-
ing in that role, but do not underestimate 
how much your expertise is valued.

Dr. Yanofski is a Forensic Psychiatry Fellow 
at Yale University School of Medicine. Dr. 
Yanofski previously completed a Child and 
Adolescent Psychiatry Fellowship at Uni-
versity of Texas, Southwestern.
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Twenty years after Jonathan Mann spear-
headed the health and human rights 
approach to international public health 
(1), it may seem heretical to debate the 
value of international human rights law 
to global mental health. Yet this is what 
a group of psychiatrists and residents did 
recently, after a presentation on interna-
tional law I gave, as part of my residency 
program’s lively new global mental health 
curriculum. The presentation was in-
spired in part by the Lancet series on 
global mental health (2), which called for 
scaled-up mental health services and na-
tional legislation that was in accordance 
with international human rights instru-
ments (3). While it seems indisputable 
that strong legal protections informed 
by international human rights principles 
are crucial to advancing the situation of 
persons with mental illness, it also seems 
important to consider the limits of those 
same international legal agreements and 
the ways in which physicians could make 
better use of them.

As our group as well as other legal com-
mentators have observed, international 
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on Behalf of Global Mental Health
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human rights law is a most imperfect tool 
for social change (4). The most serious 
charge against international instruments 
is their limited capacity to enforce 
compliance: while human rights law le-
gitimizes the scrutiny of practices within 
countries, it cannot compel countries to 
behave in a nondiscriminatory or non-
abusive manner toward any of its citizens 
(5). As a result, despite comprehensive 
international human rights obligations, 
which prohibit every potential form of 
mistreatment against all individuals, 
egregious human rights violations persist 
around the world (6). Second, the pro-
cess by which international documents 
are crafted is painstakingly slow. Years 
will pass between the initial drafting of 
nonbinding declarations and principles 
and final treaties. Moreover, the result-
ing documents, by virtue of needing to 
be consensus statements, are often criti-
cized as vague or aspirational. Lastly, 
international documents crystallize the 
perspectives of a given historical period 
and cannot reflect the most up-to-date 
language or approaches, which might be 

of particular concern when the issue area 
is science- or health-related.

Notwithstanding these limitations, I 
would still argue that there is tremen-
dous potential in areas of international 
law, even beyond human rights law, to 
advance global mental health goals. Al-
though the global health agenda has 
traditionally been separate from the in-
ternational legal agenda, the two have 
drawn together in several ways over the 
last decade (7). In 2005, the Framework 
Convention on Tobacco Control entered 
into force the first international treaty 
ever negotiated under the auspices of the 
World Health Organization (WHO). 
Scientific evidence played a foundational 
role in this international treaty, and it is 
being watched as a potential model for 
other health treaties. In 2006, the United 
Nation’s General Assembly adopted the 
Convention on the Rights of Persons 
with Disabilities to address the rights of 
individuals with disabilities, including 
mental health problems. The Convention 
on the Rights of Persons with Disabili-
ties is sure to be invoked in human rights 
jurisprudence, particularly at the national 
and regional levels, where the right to 
health is being defined and applied. Fi-
nally, in 2007, WHO adopted the revised 
 International Health Regulations, which 
focuses on public health emergencies of 
international concern. The International 
Health Regulations incorporates an ex-
pansive view of public health risks. It will 
be important to see how this is applied.

If mental health physicians are to make 
constructive use of these and other inter-
national instruments, they will need to 
find ways to educate themselves about the 
international process and international 
legal regimes. Although psychiatrists are 
familiar with the basic tenets of domes-
tic civil laws that protect the mentally 
ill, the international equivalents of these 

continued on page 12

Table 1. International Instruments of Relevance to Global Mental Health

 » United Nations Charter

 » Universal Declaration of Human Rights

 » International Covenant on Civil and Political Rights

 » International Covenant on Economic, Cultural and Social Rights

 » Principles for the Protection of Persons with Mental Illness and for the 
Improvement of Mental Health Care

 » Convention on the Rights of Persons with Disabilities

 » Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment

 » Convention on the Elimination of All Forms of Discrimination against Women

 » Convention on the Rights of the Child

 » Declaration on the Rights of Mentally Retarded Persons

 » Declaration on the Rights of Disabled Persons

 » World Programme of Action Concerning Disabled Persons

 » Standard Rules on the Equalization of Opportunities for Persons with Disabilities
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protections are rarely discussed in train-
ing. The language of conventions versus 
norms was as arcane to most of the doc-
tors in our lecture room as Piaget’s stages 
of development would be to most legal 
theorists. No doubt, there is nothing 
straightforward about the patchwork of 
international instruments that have rel-
evance to mental health (Table 1) (8); nor 
is it always clear how core human rights 
obligations interact with specialized con-
ventions, interpretive guidelines, national 
laws, and domestic and international 
monitoring agencies (8, 9). Regardless, 
as the campaign for essential medicines 
has shown, physicians can be very effec-
tive legal advocates. In this global effort, 
medical campaigners have been able to 
use international intellectual property 
agreements to reaffirm governments’ 
rights to address public health emergen-
cies at the national level (10). Similarly, 
international human rights instruments 
can be used by mental health advocates to 
identify gaps in domestic legislation and 
to ensure minimum standards for treat-
ment. There may well be other important 
models, precedents, and references on 
health to be found in other international 
legal areas, such as international humani-
tarian law and environmental law.

If the Lancet series was a call to action 

on behalf of global health, then we con-
cluded our evening with a call to action 
to psychiatrists: international law is too 
important to be left to the lawyers. Even 
if international human rights obliga-
tions and other bodies of international 
law cannot be a panacea for urgent 
global mental health problems, they are, 
nonetheless, valuable tools for the global 
mental health agenda. If psychiatrists in-
terested in global mental health are to be 
the best possible advocates for their pa-
tients, it behooves them to gain access to 
the world of international legal regimes.

Dr. Prabhu is a fourth-year resident in the 
Department of Psychiatry, Yale University 
School of Medicine. Dr. Prabhu previously 
practiced law and is currently the Lead 
Counsel for the Health Program with the 
Center for International Sustainable Devel-
opment Law based at the McGill Faculty of 
Law in Montreal, Canada.
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